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53n CONGRESS, } HOUSE OF REPRESENTATIVES.
2d Session .

REPOR'.l.'
{ No.1379.

.A.MENDING SECTION 1 OF TilE .A.CT OF MAY 14, 18!)0.

AUGUST

7, 1894.-Lai<l. on the table and ordered to be printed.

Mr. McRAE, from the Committee on the Publie Lands, submitted the
followiug

ADVERSE REPORT:
[To accompany H. R. 6414.]

The Committee on the Public Lands, to whom was referred the bill
(H. R. 6414) to amend section 1 of the act of May 14, J 890, so as to
harmonize the town-site acts and settle the question of jurisdiction,
have had the same under consideration and report it back with the
recommendation that it do not pass. The accompanying Department
report is made a part .of this report.

DEPARTMENT OF THE INTERIOR,

Washington, July 14, 1894.
Srn: I transmit herewith the report 6f the Commissioner of the General Land
Office on H. R . bill No. 6414.
I concur in tho conclusion therein expressed.
The Supreme Court in the case of McDaid v. Oklahoma Territory (150 U.S. Rep.,
p. 209), in an opinion delivered by Mr. Chief Justice Fuller, has settled the question
of jurisdiction and the proper mode of appeal in town-site cases. In that case it was
held:
"Under the authority conferred upon the Secretary of the Treasury by the act of
May 14, 1-890 (26 Stat., 109, ch. 207), entitled 'An act to provide for town-site entries
of land in what is known as "Oklahoma," and for other purposes,' it was entirely
competent for the Secretary to provide for an appeal to the Commissioner of the
General Land Office in cases of contest.
"When an appeal from a decision of the trustees appointed by the Secretary under
the provisions of that act was duly taken it became the duty of the trustees to
decline to issue a deed to the appellee until the appeal was disposed of.' 1
I see no reason for any additional legislation upon this subject. The question of
jurisdiction has been passed upon by the Department, and the law as it now stands
I deem adequat,e for the objects in view. I therefore recommend that the bill do not
pass.
Very respectfully,
HOKE SMITH,

Secreta1·y.
Hon. THOS. C. McRAE,
Chairman Ooumiittee on the Public Lands, House of Representatives.

DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE,

Washington, D. 0., April 20, 1894.
Srn: I have the honor to acknowledge receipt, under date of April 3, 1890, by
reference of the Department, of a letter addressed to you by Hon. Thomas C. McRae,
chairman of the Committee on the Public Lands, transmitting "to you for your con-
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sideration the bill (H. R. 6414) to amend section 1 _of the_ ac~ o~ 1\'~ay 14, 1890, so as
to harmonize the town-site acts and settle the question of Jurisdiction, and requesting "an early report thereon, with such su~ estions and recommendations in reference thereto as you may see proper to make.
The said bill H. R. 6414 is before me, as an in.closure of the said letter of Hon.
Thomas C. McRae "for report thereon in duplicate and return of papers."
Any criticism of the language and provi~io~s
th~ proposed bill 1:mst be governed by the purpose of the ~ill as ~ec~ar~d ~ 1~~ title, 1. e. "to harmomze the town.site acts and settle the question of JUnsd1ct10n.
There is nothinO' in the said bill to inclicate wherein the act of May 14, 18! 10 (26
Stat., 109), which~ the bill l?roposes_ to amend in i~s first section, is not in harm~ny
with other town-site acts of the Umted States which may be alleged to be operative
in that district of the Territory of Oklahoma in which the act of May 14, 1890, is, by
its terms, in its operation, confined.
That the details of execution of said town-site act of May 14, 1890, after entry
made as provided, is not in harmony in many respects with _provisions or the Ter~itorial law of Oklahoma in town-site matters, may be admitted; but difference m
such details, as shown by comparison, can not deprive the United ~tates of its original and sole jurisdiction in the p~emises, nor _confer _an _exclusive or concurrent,
jurisdiction upon others to be exercised under said Territorial law.
.
Before such territorial town-site law can take effect as to towns built upon the
public lands of the United States, situated "'.ithin _the operation o~ such law, and be
exclusive (or concurrent), the land upon which said towns are bmlt must first have
been entered under the general town-site law of the United States, applicable in all
the public-land States and Territories, or under some special act of Congress in the
particular premit;es, and which special act provides for the exercise of the exclusive
power of the State or Territory therein .
The general town-site laws of the United States are found in title 32, Chapter VIII,
of the Revised Statutes, sections 238() to 2390 inclusive.
In the ab ence, therefore, of legislation by the United States expressly transferring its jurisdiction in town-site cases, after entry made under its own laws, to the
tate or Territory, to be exercised in the pl'emises by the duly authorized officers of
such tate or Territory, or of incorporated towns within it, there can be no conflict
of authority with the United States and hence no "question of jurisdiction" can
ari a to such lands which concerns said State or Territory. The question then is,
ha th
nited States in any of its legislation in town-site matters, in reference to
klah ma Territory, empowered any public officer in that Territory to act solely
(or conourr ntly with the United States) in the matter of town-site entries in any
portion thereoff
Thi que tion, it may be said, has been attempted to be raised both before this
office and the Department, the contention being that such legislation was enacted
by the second provi o to section 17 of the act of March 3, 1891 (26 Stat., 989-1026),
the qu tion being as to the right of probate judges to make town-site entries in a,
c rtain part of Oklahoma.
In the case of "Choctaw City town site," reported in 16 Land Decision (p. 74),
thi q u tion was considered by the Department, so far as it referred to the lands, a.
part f the pr sent Territory of Oklahoma, which were opened to entry and settlem nt, pursuant to law, on the 22d of April, 1889, and the question decided adversely
to tb right of the probate judge to make such town-site entry therein, after a review
of aJl l •i ·lation which had then been enacted by Congress in reference to Oklahoma,
brief hi tory of that le islation, and action thereunder which has been already
ha_d, in _r f ! nee t? the lan snow embr~ced in t~e _Territory of Oklahoma, given at
t~i p<H?t, 1s p _rtment to any conclus101:1 ?f opm10n on the bill before me, which
h1 tory rn part, m the laniuage of the dec1s10n referred to (supra) is as follows:
By proclamation of th President of the United States of March 23, 1889 (8 Land
Deci ion p. 34), pur uant to the act of Congress of March 2, 1889 (25 Stats., 1004),
lands within the present limits of the Territory of Oklahoma were opened to settlement and entry at 12 m., April 22, 1889, centrai standard time and were the first of
th la.ncls in said Territory o opened to entry and settlement. '
The act of arch 2, 1 9 (supra), among other things, provided that:
."'l'he ecreta~ of the Interior mar, after said proclamation, and not b efore permit entry of said lands for town sites under sections twenty-three hundred and
eighty-seven and twenty-three hundred and eighty-eight of the Revised Statutes,
but no such entry shall embrace more than one-half section of land."
aid section 2387, Revised tatutes, provides that"Wfienever any poryion of the P:tblic lands have been or may be settled upon and
occup~e~ a a to~ site, not subJect to. entry under the agricultural preemption
law , 1t IS lawful, m ca e such town be mcorporated, for the corporate authorities
th !eof, and, if no~ ~corporated, for the judge of the county court for the county in
which such town 1.8 situated, to enter at the proper land office, and at the minimum
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price the land so settled and occupied-in trust for the several use and benefit of the
occupants thereof, according to their respective interests; the execution of which
trust as to the disposal of lots in such town, and the proceeds of the sale thereof, to
be co'nducted under such regulations as may be prescribed by the legislative authority of the State or Territory in which the same may be situated."
.
By section 2388 it is provided when, etc., under the -µreceding and above-quoted
section of the Revised Statutes, entry shall be made.
Upon the aforesaid opening of Oklahoma lands, on April 22, 1889, there was no
such officer as judge of the county court or probate judge in existence in said Territory to file application under the aforesaid section 2387, Revised Statutes, nor territorial government, nor towns having corporate authorities; hence, applications to
make town-site entries were filed by parties, unauthorized by statute, selected in
some instances by the settlers upon the tracts chosen as town sites, but said applications, however, were not acted upon by the Land Department.
.
This condition of affairs continued until May 2, 1890, when Congress passed an
act entitled" An act to provide a temporary government for the Territory of Oklahoma, to
enlarge the jurisdiction of the United States court in the Indian Territory, and for
other purposes." (26 Stat., 81.)
.
The ninth section of said act provides "That the judicial power of said Territory
shall be vested in a supreme court, district courts, probate courts, and justices of
the peace."
This provision of law was the first recognition of the office of probate judge in
said Territory, and by the act of the Territorial legislature, which took effect December 25, 1890, probate judges were given authority to make entries of the public lands
for town-site purposes .
Section 22 of the act of May 2, 1890 (supra) provides" That the provision of title thirty-two, chapter eight of the Revised Statutes of
the United States relating to 'reservation and sale of town sites on the public lands'
shall apply to the lands ·open or to be opened to settlement in the Territory of
Oklahoma, except those opened to settlement by the proclamation of the President
on the twenty-second day of April, eighteen hundred and eighty-nine."
It is to be noted that, by the exception contained in the above quoted section of
law, the operation of the general town-site laws of the United States was excluded
from the lands only which had been opened to settlement and entry on April 22,
1889, and which for the time being were left without any law applying thereto
whereby town-site entries could be made therein by any authority.
Reference to the act of May 2, 1890 (supra), which fixecl the boundaries of Oklahoma Territory, shows that said Territory embraced a vast area of country in addition to that opened to settlement, etc., April 22, 1889, and to which vast area, no
further and specific legislation being bad in relation thereto, the general town site
laws of the United States would have application under aforesaid section 22 (supm).
By this said act of May 2, 1890, that part of Oklahoma known as "Public Land
Strip" was opened to entry under the general land laws.
As the land, however, opened April 22, 1889, excepted from such general town-site
laws, there was no intention on the part of Congress to leave it without the advantages of legislation allowing town-site entries therein, for on May 14, 1890, Congress
passed the act (26 Stat., 109) which provided (and which is the act to which amendment is now proposed by the bill here)" That so much of the public lands situated in the Territory of Oklahoma,, now
opened to settlement, as may be necessary to embrace all the legal subdivisions covered by actual occupancy for purposes of trade and business, not exceeding twelve
hundred and eighty acres in each case, may be entered as town sites, for the several
use and benefit of the occupants thereof, by three trustees to be appointed by the
Secretary of the Interior for that purpose, such entry to be made under the provisions of section twenty-three hundred and eighty-seven of the Revised Statutes,
as near as may be."
The only lands open to settlement on May 14, 1890, wherein entries were to be
made by ~rustees appointed under said act, --yv,ere those opened April 22, 1889, by
proclamation (supra).
By proclamation of the President of date September 18, 1891, under the acts of
February 13, 1891 (26 Stat., 758_. 759, sec. 7), and March 3, 1891 (26 Stat., 989-1044,
sec. 16), lands ceded by the Sac and Fox Nation, Iowa tribe of Indians, Citizen Band
of Pottawatomie Indians, and Absentee Shawnee Indians, made a part of the Territory of Oklahoma, were opened to settlemeut and entry September 22, 1891, at 12
o'clock, central standard time. Also by proclamation of the President dated April
12, 1892, under act of March 3, 1891 (26 Stat., 989, sec. 16), lands ceded by the
Cheyenne and Arapahoe tribes of Indians, and made a part of Oklahoma Territory,
w ere opened to settlement and entry on April 19, 1892, at 12 o'clock noon central
f:!tandard time.
'
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In the absence of any new specific legislation in relation to town-site entries in
the land o opened to settlement and entry under the acts of February 13 and
March 3 1891 such class of entries therein came clearly within the provisions of
the gen~ra,l t~wn- ite laws of the United States (Revised Statutes), and as was provided in section 22 of the act of May 2, 1890 (supra) .
By proclamation of the President of date August 19, 1893 (17 L. D., 230), under act
of March 3, 1893 (27 tat., sec. 10, p. 64~), lands ceded by the Cherokee Nation of
Indians, made a part of Oklahoma Territory, were opened to settlement and entry
ptember 16, 1893.
By the second proviso of section 17 of the act of March 3, 1891 (supra), it was
eua ted:
"That in addition to the jurisdiction granted to the probate courts and the judges
thereof in Okla homa, Territory by l egislative enactments, which enactments are
hereby ratified, the probate judges of said Territory are hereby gr3:nted such jurisdiction in town-site matters, and under such regulations as are provided by the laws
of the tate of Kansas."
By act of the Territorial legislature, taking effect December 25, 1890 (as before
tated), probate judges were given authority to make town-site entries within Oklahoma Territory.
At the date of the proclamation, August 19, 1893, the lands described therein to be
opened to settlement and entry as provided (as in the case of the lands so opened in
1891 and 1892), in the absence of any new special legislation governing town-site
entries upon such lands, came also under the general town-site laws of the United
States by virtue of the twenty-second section of the act of May 2, 1890 (supra), and
the application of the above-quoted proviso of section 17 of the act of March 3, 1891
(sup1·a), wherebyprobatej udgeshaveauthorityto make town-site entry in trust, etc.,
which entry being made the trust is executed under 'l'erritorial legislation authorized by that Federal law.
However, by joint resolution of Congress (Public No. 4), approved September 1,
1893, entitled,, Joint resolntion to make the provisions of the act of May fourteenth, one thousand i ht hundr d and ninety, which provides for town-site entries of lands in a
portion of what is known as Oklahoma applicable to the territory known ais the
Uh rok e ntl t, and to make the provisions of said act applicable to town sites in
the h rok e Outl t."
It wa na t cl, " That all of the provisions of an act of Congress approved May
fourtc nth, one thousand eight hundred and ninety, which provides for town-site
entri of lands in a portion of what is known as Oklahoma, be, and the sai:p.e are
her
, made a,ppJi able to the territory known as the Cherokee Outlet, and now a
part of th T rritory of Oklahoma,; and that all acts or parts of acts inconsistent
wi h this j int resolution be, and the same are hereby, repealed."
Therefore, b tbi pecial legisJation, upon the date when said Cherokee Out1 t We 1 gally opened to settlement and entry, September 16 1893, as to town-site
ntri s th rein, it came wholly within the act of May 14, 1890 (supra), and there
~ould be no n.pplication of section 22 of the act of May 2, 1890 (saving the provisos
m said
tioo), nor of second proyfao of section 17 of the act of March 3, 1891
(supra), all ntries in saicl Outlet to be made by trustees only, probate judges in
kl, homa, a to town-site eutl'ies by them under Federal law, being thereafter confined to those lands opened and made a part of the Territory of Oklahoma in 1891
ancl 1 2.
All ~uthority of tate or Territorial legislatures now or heretofore exercised by
tl?,en:i rn th , matt r,of t~wn:site entries on the public domain and the exclusive jurisd1ct1on of tate or rerntor1al courts in said matter has been derived under those
towJJ- it _law~ of. the Uni~ed _S~at~s expressly conferring such authority, and by
n c s3:r 1mph at1on such JUTl d10t10n, but only to have operation ancl effect where
th
mted tat . had first co11ipletely divested itself of all title in the given premises
by pat nt duly 1Asued to a legally designated authority and in the manner prescrib db
i ting law.
.
IJ?- t1:1e <'~ of Daniel J. McDa~d, William H. Merriweather, and John H. Shanklin,
pla~nt1ffs m error, v. The Territory of Oklahoma, on the relation of Winfield S.
m1th and t phen H . Bradley ( upreme Court of the United States No. 785,
tober term, 189?), ~~ich_wa~ a proceeding in mandamus brought in the district
con~ of th fir t Jt1d1cial d1 tr1?t of Logan County, in the Territory of Oklahoma,
Apnl 27, 1 1, ~o comp 1 the said McDaid, Merriweather, and Shanklin, as trustees
of t~ to~n. 1te of uthr_ie, Okla. (which town was within the lands opened
a afor aICl m 1 89), appornted by the ecretary of the Interior under the act
of J:fay 14 1 90 (supl'a), to ex cute deeds for certain lots in said town site, it was
b ld b the ourt, among other things, as to said act of May 14, 1890 (supra) :
. '.' By the sch m ?f this act the title is held in trust for the occupying claimant ,
it 1s tru , but also m tru t sub niodo for the Government until the rightful claimants
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and the undisposed-of or surplus lands are ascertained. The act diJ. not contemplate that the allowance of the entry and the issue of the patent shonld operate to
devolve the final determination of conflicting claims to lots upon these Government
appointees, and until the trustees conveyed the title did not pas~1 beyond the control of the Executive D epartment in that regard."
The judgment of the district court was reversed and the case remanded with
directions to dismiss the petition for mandamus, and the right of appeal to this
office and the Department proper was recognized.
Until conveyed the title did not pass beyond the control of the Department is the
holding.
As to the matter of the bill itself before me (H. R. 6414-) the amendment proposed
by the first section thereof to the act of May 14, 1890, limiting said act,when so
amended to the "Cherokee Strip" (Outlet), it is submitted, should that amendment
become law, thereafter no town-site entries by trustees could be made in that portion of Oklahoma which was opened to settlement and entry April 22, 1889, to which
said act of May 14, 1890 now applies, and by reason of the limitation in the proposed amendment; nor could any town-site entries be made ai; all within said lands
which were opened in 1889, as stated, since said lands were expressly excepted by
section 22 orthe act of May 20, 1890, (supra), from the operation of the existing
general town-site laws of the United States, except that town-site entries might
still continue to he made therein under the commutation proviso of section 22 of
the act of May 2, 1890, which proviso is made applicable throughout the Territory.
Moreover, the alleged purpose of the proposed amendment is not made clear by
reason of the obscurity of meaning in the words found in lines 12, 13, 14, and 15, of
the bill.
Without further discussing the details of the said proposed amendment as to their
propriety, etc., suffice it to say that the present act of May 14-, 1890, operative in the
"Cherokee Outlet" and in another portion of Oklahoma, being found satisfactory
in its working in this office, and there being no real "question of jurisdiction"
existing, as shown, between your Department and the Territorial courts under said
act, your entire control in the said premises being fully recognized by the Supreme
Court, as before stated, and for the other reasons stated by me, the proposed bill is
emphatically disapproved.
That Congress has seen fit, in reference to certain areas of land in Oklahoma, to
legislate specially therefor in a certain particular, thereby annulling the operation of
its general laws therein in that particular, and for reasons deemed by 'Congress good
and sufficient, and which reasons must still continue to exist, is no ground for complaint by the beneficiaries of that special legislation, it being competent for Congress to dispose of the public domain on whatever plan and conditions it pleases,
and parties seeking the benefit::; of that legislation are charged with full notice of
those conditions, and it is not to be presumed, in cases where by law it is reserved
to the Government to execute a given law in the disposition of public lands, the
title of which it has, that such matter of disposition of said lands can be better,
more honestly, or effectively carried out by the State or Territory, and by securing
_ a change to that end in the law itself.
The present method for disposing of lots within town sites under the act of May
14, 1890, by the Government is one in the interest of those who seek to acquire land
honestly and in good faith, ancl tends greatly to guard against the acquisition of
such lands fraudulently and the schemes of speculators and adventurers.
If any further town-site legislation is deemed advisable it should go no further
than an extension of the present aat of May 14, 1890, over the whole Territory of
Oklahoma, and with the view of uniformity in Federal town-site laws operative
therein.
In the absence of any peculiar reason for special legislation by Congress in the
th e matter of making town-site entries o,u the public domain, no sufficient reasons
appearing for a specific act in any given case, the existing general town-site laws of
the United States appear amply sufficient in that field.
Dissenting entirely from the proposed bill (H. R. 6414) the copy of it transmitted
by you and accompanying papers are herewith returned.
Very respectfully,
S. W. LAMOREUX,

Commissioner.
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